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CHAPTER 1
COMMITTEE WORK

Enabling Legislation and Authority

The Correctional Standards and Oversight Committee (Committee) was
authorized by the Legislative Council as an interim study committee on
corrections as an issue of statewide importance under Title 5, chapter 5, part 2,
MCA. The Legislative Council also assigned House Joint Resolution No. 19, a
study on correctional facility standards, to the Committee (see Appendix A).

Overview of Meetings

The Committee held 11 meetings: Helena (June 27 and July 25, 1997, and
January 23, May 1, June 19, August 20 and 21, 1998), Deer Lodge (October 2
and 3, 1998), Billings (November 7, 1997), Boulder (January 22, 1998), Great
Falls (March 6, 1998), and Bozeman (September 12, 1998).

In addition, the Committee held a conference call on October 17, 1997, regarding
the proposal for a Southwest Montana Multijurisdictional Detention Center.

Tours

Montana State Prison, Deer Lodge (October 2, 1997)
Treasure State Correctional Treatment Center (Boot Camp), Deer Lodge
(October 2, 1997)

<O 0O

C Montana Women'’s Prison, Billings (November 7, 1997)

C Riverside Youth Correctional Facility, Boulder (January 21, 1998)

C Great Falls Prerelease Center (March 6, 1998)

C Cascade County Regional Correctional Facility, Great Falls (March 6,
1998)

C Representative Wyatt, Senator Christiaens, and Representative McGee in
September 1997 toured the Hardeman County, Tennessee facility that is
housing Montana adult male inmates.

C Representative Gillan, on behalf of the MWP Advisory Committee and
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Senator Sprague, on behalf of the Committee, in July 1998, toured the
Gallup, New Mexico women'’s facility that is housing Montana adult female

inmates.

Conferences

C Alcohol and Drug Abuse (October 28 and 29), Livingston

C Judges Conference, May 18, 1998, in Whitefish (Letter, Exhibit #11, March
6, 1998) and October 6, 1998, in Red Lodge.

C Butte Cares, Butte, January 1998.

C National Institute of Justice, Representative McGee and Senator
Christiaens

G RECLAIM Ohio

C Burton K. Wheeler Center, Future of Corrections, September 11 and 12,

1998 in Bozeman

Subcommittees

The Committee divided itself into four subcommittees to enable them to study
certain aspects of the correctional system more closely.

The Juvenile Issues Subcommittee’s study topics included coordination with
Montana Board of Crime Control grant proposals and the Department of
Corrections’ (Department) pilot project, juvenile detention standards,
administration of juvenile corrections, and juvenile private contracts and funding.
The membership was composed of Representative Ernest Bergsagel and
Representative Diana Wyatt.

The Jail Standards Subcommittee’s study topics included coordination with
Montana Sheriffs and Peace Officers update and revision of existing county jail
standards and standards for regional correctional facilities. The membership
was composed of Representative Red Menahan and Senator Bea McCarthy.

The Planning and Projections Subcommittee’s study topics included coordination
with the Department to develop common, user-friendly terminology for the budget
process, to develop a proactive plan for the development of population projection
numbers for the future demand for correctional services, to monitor the
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development of the case management system for juvenile corrections, to monitor
improvements to the Adult Correctional Information System, and to monitor
progress of the Department budget throughout the biennium. The membership
was composed of Senator Arnie Mohl and Representative Red Menahan.

The Private Prisons and Programs, Victims, and Restitution Subcommittee’s
study topics included monitoring and addressing issues with private contracts,
prisons, and other programs, such as the Dickens County facility in Spur, Texas,
and researching issues relating to victims and restitution, sentencing and parole
functions, including the effects of elimination of good time, treatment, and special
populations, monitoring progress of several Department requests for proposals,
and reviewing correctional standards for state prison and private facilities. The
membership was composed of Representative Dan McGee and Senator Chris
Christiaens.

Many of the topics transcended more than one subcommittee, and all topics were
brought forward to the full Committee in some fashion. The report is organized
along these four subtopic areas although the topics were discussed in more than
one subcommittee and in the full Committee.

Resources

House Joint Resolution No. 19 required that the final report submit a complete set
of minimum standards. The complete set of minimum standards for adult
detention centers will be in the Legislative Library as well as numerous other
resources on correctional standards. In Chapter 4, “Resources”, there is a
bibliography of the materials specifically related to correctional standards. Other
resources include a listing of all of the staff reports of the Legislative Services
Division staff, resources from the Legislative Audit Division staff, and documents
that may be of interest submitted by the Department, the Board of Pardons and
Parole, and the Governor’s Office of Budget and Program Planning. In addition,
there will be a Legislative Folder of Correctional Materials placed in the Legislative
Library that will contain copies of Department information on Native American
statistics, a Correctional glossary, the Legislative Budget Document and cost per
day information, and other information that distills the volumes of information
available.
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In addition, staff from the Legislative Services, Audit, and Fiscal Divisions have
worked in a team effort to support the Committee throughout interim and can
provide information and analysis.

CHAPTER 2
COMMITTEE FINDINGS AND RECOMMENDATIONS
AND DEPARTMENT RESPONSE

The Committee approved the following findings and recommendations at their
final interim meeting on September 12, 1998. The Committee took action on
these recommendations on a conceptual basis, as a fiscal analysis had not been
completed, and there may be a fiscal impact to some of the following
recommendations. Based on any fiscal impact, the Committee will reserve its
option to amend its recommendation. The Department provided its response to
the findings and recommendations in October. Background for each of the
recommendations is included in Chapter 3.

Issues Raised Before the Full Committee

A. Prison Population Projections

1. FINDING: The Committee finds that although the Legislative Audit Division has
reviewed the Department’s methodology for projecting prison populations and
found it sound, the limitations within the projection methodology are problematic
for planning and budgeting purposes.

RECOMMENDATION: The Committee recommends that the Department
improve its database and review its methodology as provided in the Legislative
Audit Division report. Any revision to the methodology must take into account the
multiple variables that influence prison populations (i.e., statutory changes,
percentage of sentence served, crime rate, etc.) in addition to admissions and
length of stay and be more sensitive to changes in those variables.
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DEPARTMENT RESPONSE: On the advice of the National Institute of
Corrections, the Department has engaged Jack Leonard from California who
manages the most complex projection model in the country. Mr. Leonard has
already overviewed our system and met with representatives from each
government entity that impacts the correctional system population, including
Representative Dan McGee from the Committee. Based on his findings, Mr.
Leonard is in the process of preparing a recommendation on how Montana might
move to a simulation model for projections versus the flow model used currently.
The simulation model projects future offender movements for each individual
offender in the base population and for new admissions using a probability matrix
built from historical trends. This simulation model has the advantage of providing
projections for subgroups of offenders (by security level, age cohorts, offense
groups). It is anticipated that the timeline for building and testing this simulation
model is 2 years.

2. FINDING: The Committee finds that because of the small population of adult
females in the institutional populations, the same methodology to calculate input
variables used for adult males cannot be used for adult females; and because of
a lack of a comprehensive database for juveniles, the same methodology is not
being used to project juvenile institutional populations.

RECOMMENDATION: The Committee recommends that the Department develop
valid, reliable, statistically significant methodologies to project both juvenile and
adult female institutional populations.

DEPARTMENT RESPONSE: Because simulation models project at the individual
offender level, similar models will be developed for female and juvenile
populations once the male model is perfected. These models will still contain
more variability than the male model, due to the smaller amounts of data used to
develop future movements and the greater impact that one offender’s experience
(e.g., 500-year sentence for deliberate homicide) can have on that projection
parameter (e.g., average sentence for homicide). Currently, the Department has
the necessary historical data for females. However, the data is not available for
juveniles. The necessary input variables will be captured by the new automation
system.

3. FINDING: The Committee finds that the Department’s "Corrections Population
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Management Plan" contains a population projection for the total institutional
population of adult males, adult females, and juveniles. The distribution of the
projected population is on a facility or program basis and determined more by
how the Department proposes to distribute their population based on facility
capacity than by the type of placement that is required by virtue of inmate type or
classification. Without specific analysis of the type of inmate and the most
appropriate placement, the potential exists for the Department to build more hard
cells than may be required for public safety and that may inhibit obtaining
treatment or rehabilitation that may not be available on a timely basis in the higher
security placements.

RECOMMENDATION: The Committee recommends that the Department review
not only its methodology for population projections, but also its methodology for
distributing the inmates throughout the institutional programs and facilities and
review the possibility of using a risk and needs based assessment (i.e.,
classification, treatment needs, security risk, behavior), instead of facility
capacity, to determine placement .

DEPARTMENT RESPONSE: As noted above, the simulation model whose
feasibility the Department is currently examining would allow projections for
offender subgroups. These subgroups could include projections by classification
levels, programming needs, or special medical, such as HIV, populations.

Currently, risk and needs assessments prepared for each offender are used to
determine the proper facility for placement. However, the Department may
choose to use a higher level of security for many reasons in managing the
population. In particular, the relationship of a given offender to other offenders
within a unit or program. Therefore, the risk and needs assessment is just one
tool in the placement decision.

B. Good Time

FINDING: The Committee finds that the full ramifications of the elimination of good
time have not been calculated for their potential effect on the prison populations.

RECOMMENDATIONS: The Committee recommends:
(1) that the Department pursue technical assistance to be able to

Vi



formulate population projections that incorporate the potential effect of the
elimination of good time; and

(2) that the Department be proactive in making recommendations for good
time for inmates on parole that balance the goals of public safety and the wise
use of public resources.

DEPARTMENT RESPONSE: The Department, in its projections model, will
include input vectors for good time. However, the Department currently has no

statutory authorization for the recommendation of good time.

C. Alternatives to incarceration and the need for public education

1. FINDING: The Committee finds that Montana has alternatives to incarceration
available, but their full potential is not being realized.

RECOMMENDATION: The Committee recommends that the effectiveness of
traditional alternative programs should be determined and the programs
expanded accordingly. The potential for the programs to be altered for
effectivenesss for different populations (i.e., rural, tribal, female, and juvenile)
must also be explored.

DEPARTMENT RESPONSE: A recently released Legislative Performance Audit
of Prerelease and Intensive Supervision concluded that these programs are
beneficial components of the corrections system. The Department estimates that
by fiscal yearend 1999, 74% of adult offenders will be served through community
corrections programs, including probation, parole, prerelease, shock
incarceration, intensive supervision, and alternative chemical dependency
programs. The number of probation and parole line officers has more than
doubled since 1991, going from 48 to 99 by fiscal year 1999. This number would
increase to approximately 131 in the 2001 biennium per the Department’s budget
request. Also requested is an expansion of the Missoula Prerelease Center to
house a total of 80 male and 20 female offenders; the establishment of a 40-bed
prerelease center in Helena; community alternatives for sexual offenders; and
expansion and improvement of the Intensive Supervision Program. The
Department is continually exploring and piloting community alternatives for
targeted populations, the Connections program in Butte being the most recent
example.
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2. FINDING: The Committee finds that the Department has been actively involved
in education of the public, but that more efforts are necessary. As correctional
professionals, the Department staff is aware of the needs of inmates and the
programs that are effective at accomplishing the goals of public safety,
punishment, deterrence, and rehabilitation.

RECOMMENDATION: The Committee recommends that all of the participants in
the corrections and criminal justice system, especially the Department, the
Department of Justice and the Montana Board of Crime Control, and the District
Court Judges have to work together to educate the public on the realities of public
safety; risk and needs factors of victims, offenders, and communities; and the
costs of the correctional system.

DEPARTMENT RESPONSE: The Department is continually striving to inform the
public on the types of correctional facilities and programs utilized. The
Department has a web page on the Internet; publishes a newsletter that is printed
and distributed monthly; holds public meetings across the state; and participates
in numerous radio, television, and newspaper interviews. Additionally, a recently
released Legislative Performance Audit of Prerelease and Intensive Supervision
concluded that these programs are beneficial components of the corrections
system. The Department utilizes these performance audits both as a program
evaluation tool and an informational tool for the public. As discussed above, 74%
of adult offenders are currently being served through community corrections; the
Department’s Executive Budget Request expands community corrections
alternatives even more in the upcoming biennium.

D. Program outcome or evaluation information

FINDING: The Committee finds that program evaluation or outcome information is
lacking. The Legislature needs information for budgeting, and the Executive
Branch needs information for management and planning for which programs
work best, in order to make better-informed decisions about the most effective
use of public resources.

RECOMMENDATION: The Committee recommends that program evaluation
information needs to be incorporated into information and database systems that
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are currently in development, as well as incorporated into the various programs,
such as the sex offender treatment program, chemical dependency program,
probation and parole, juvenile corrections, intensive supervision program,
prerelease centers, and boot camp.

DEPARTMENT RESPONSE: The 1997 Legislature provided the funding for a
new Correctional automation system that is currently under development. This
system will track a number of program indicators. In the interim, the Research
and Evaluation unit will present findings on the sex offender program, education
program and correctional training program prior to the 1999 session. In addition,
the Department will publish a legislative report providing descriptive statistics and
information on all Department programs and contracts.

E. Intervening in Delinquency Pilot Project

FINDING: The Committee finds that the Department has successfully
implemented the first phase of a pilot project to manage juvenile placement funds
in a manner that provides for cost containment and allows local jurisdictions
greater responsibility and freedom in determining juvenile placements.

RECOMMENDATION: The Committee recommends that the Department
continue the pilot project and expand it up to a total of 10 jurisdictions that must
include some high commitment districts. Any future development of the pilot
project into a statewide effort must take into consideration the extent to which
rural districts have sufficient economy of scale, program availability, and interest
in participation and must address how the two secure youth correctional facilities
will be incorporated into the project. The Department should also explore
methods to assist judicial districts in sharing information about successful efforts
and in developing additional community resources for youth.

DEPARTMENT RESPONSE: The Department agrees that at this time additional
study of the concept would be beneficial and has drafted legislation to this end.
Experience with 10 districts would give the 2001 Legislature more concrete data
relative to the pilot concept. The Department will encourage judicial districts that
historically have committed a high number of offenders to state-operated youth
correctional facilities to be included in the expanded demonstration projects.
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F. Aspen Youth Alternatives and Title IV-E federal funding

1. FINDING: The Committee finds that the Aspen Youth Alternative (AYA) program
cannot access federal Title IV-E (foster care) funding at this time for the youth in
its program and that other federal funds, specifically Medicaid funds for mental
health care are not being used to the fullest extent possible.

RECOMMENDATION: The Committee recommends that the Departments of
Corrections and Public Health and Human Services define the criteria and
conditions under which AYA could be approved as an eligible facility and as
providing allowable services for any Title IV-E eligible youth and that AYA make
appropriate programmatic, facility, and services changes in order to effectively
access Title IV-E funds. If this is accomplished and the Department seeks
additional federal spending authority, the additional spending authority should not
result in a corresponding reduction in the general fund, but the additional funding
should be used to increase the contracted beds with the AYA program and to
expand the aftercare phase.

DEPARTMENT RESPONSE: The Department supports the recommendation
and fully agrees that options relative to Title IV funding should be fully explored.
The Department has put forth a great deal of effort in exploring cost sharing
alternatives. The recommendation is very much in line with avenues that the
Department has been pursuing.

2. FINDING: The Committee finds that the judicial districts that administer juvenile
probation offices and process dependency cases cannot directly access federal
Title IV-E funding at this time.

RECOMMENDATION: The Committee recommends that the Department of
Public Health and Human Services take the necessary steps toward developing
the ability for communities and judicial districts to directly access appropriate
federal funds for youth probation and dependency cases and services.

G. Board of Pardons and Parole

1. FINDINGS: The Committee finds that the Board of Pardons and Parole (Board)
performs an important function in the correctional system and needs continued
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support to adjust to the increased prison populations and the dispersement of the
prison populations around the state with the relocation of the Montana’s Women'’s
Prison and the location of the regional correctional facilities in order to prevent a
bottleneck in the parole process which effects prison populations.

RECOMMENDATION: The Committee recommends that the Board receive due
consideration for their legislative proposals and be utilized as the resource that
they are for continual review of appropriate use of prison resources.

DEPARTMENT RESPONSE: The Department agrees that the Board performs
a significant role and that the Board needs appropriate resources to help perform
its function. As the corrections system expands to regional and private prisons
as well as more community-based programs, it is critical that the Board and its
staff also expand and become more accessible to these new programs.

2. FINDINGS: The Committee finds that probation and parole violators are a
significant factor in prison admissions, and the state must be progressive in
providing a continuum of sanctions for parole and probation violators.

RECOMMENDATION: The Committee recommends that the Board receive
technical assistance to review the conditions of parole and to develop a
continuum of sanctions for parole violators. The Board needs to develop a risk
and needs assessment that allows for the appropriate sanction for parole
violators that provides the most cost-effective sanctions ensuring public safety
and parolee accountability.

DEPARTMENT RESPONSE: The Department is very aware of the need for a
“balanced” corrections system. A “balanced” system must have a variety of
intermediate sanctions available to serve the needs of the offender while fulfilling
obligations relative to public safety. The Department fully supports any technical
assistance that the Board could acquire relative to sanctioning.

H. Permanent Corrections Oversight Committee
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FINDINGS: The Committee finds that the issue of oversight for prisons in the
state, especially the private prison in Shelby, warrants a permanent committee
with authority to monitor and enter all prisons in the state.

The Committee also finds that there are issues in sentencing alternatives,
procedure, and practices in the state of Montana that are unresolved in terms of
clarity, balance, purpose, and intended consequences. Sentencing practices
involve all three branches of government, and greater communication about
expectations and goals must occur.

RECOMMENDATION: The Committee recommends that a permanent legislative
committee be created for oversight of corrections issues, that the committee

have authorization to enter any prison within the state of Montana, and that the
committee conduct further research on sentencing practices in the state.

DEPARTMENT RESPONSE: The Department would support legislation to this
effect (a sentencing study), much as it supported the continuation of the Montana
Sentencing Commission during the last legislative session.

Issues Raised Before Subcommittees

Detention Center (Jail) Standards

A. Detention Center (Jail) Standards Inspection Program

FINDING: The Committee finds that the Montana Sheriffs and Peace Officers
Association, in conjunction with jail administrators, representatives from the
Montana Association of Counties, the Department of Public Health and Human
Services, and the Jail Standards Subcommittee, developed a set of mandatory
minimum standards for detention centers and a set for holding facilities and
developed a recommendation to create a Detention Center Standards Inspection
Program to be administered through the Montana Board of Crime Control,
including implementing mandatory minimum jail standards through administrative
rule to assist counties in complying with mandatory standards and, through that
compliance, afford counties greater protection against liability for life, health, and
safety requirements, as well as preventing violation of inmates’ constitutional
rights.
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RECOMMENDATION: The Committee recommended that legislation be drafted
and introduced for the Detention Center Inspection Program and providing the
Board of Crime Control with rulemaking authority and a biennial appropriation up
to $200,000 for administration of the program. (See LC 225 in Drafts of
Legislation).

DEPARTMENT RESPONSE: The Department would support such legislation. It

is in the best interests of both offenders and the public that detention centers are
appropriately managed and meet standards.

Populations and Projections

B. Cost Per Day Per Inmate

FINDING: The Committee finds that the traditional "cost per day” for correctional
programs does not include certain costs such as debt service, general
administration, industries training, and outside medical costs. This lack of
information makes it difficult to analyze any comparison between publicly
operated and privately operated correctional programs.

RECOMMENDATION: The Committee recommends that based on a
methodology that has been agreed upon by the Legislative and Executive Branch
staffs, that the Department will prepare a document that represents the actual
and budgeted cost per day for the upcoming and future bienniums, that the
document be submitted to the Legislative Fiscal Division (LFD) for review and
that these figures be included in the LFD budget analysis for each legislative
session.

DEPARTMENT RESPONSE: This recommendation will effectively end

disagreements over cost per day differences and allow the Legislature and the
Executive Branch to focus on the substantive issues that drive the daily cost of
corrections.

C. Legislative Budget Document

Vi



FINDING: The Department’s "Corrections Population Management Plan"
presented last session (1997) was based on fiscal yearend data that was
developed by the Department for population management purposes. This data
does not lend itself well to budget analysis for which an average daily population
calculation is necessary in order to calculate cost per day.

RECOMMENDATION: The Committee recommends that a legislative budget
document be developed each session, based on the Governor’s budget for the
Department. The purpose of this document is to assist legislators in budget
analysis of correctional programs. This document should link directly to dollar
amounts in House Bill No. 2 (the appropriations bill) and be based on average
daily populations.

DEPARTMENT RESPONSE: Per the previous response, the Department
supports the development of this budget document.

Juvenile Issues

D. Juvenile Detention Licensing Standards

1. FINDINGS: The Committee finds that the existing administrative rules for the
licensure of juvenile detention facilities were transferred to the Department in the
1995 reorganization and needed to be reviewed in a juvenile corrections context.

The Department had convened a Task Force to work on amending the
administrative rules for detention center licensing. Problems were identified in the
administrative rule review process. Additional issues were raised to the Juvenile
Issues Subcommittee who provided a forum for these concerns and provided a
report on the issues regarding the Department and licensure of juvenile detention
facilities.

RECOMMENDATIONS: The Committee recommends the following:

a. The Department Administrative Rules Drafting Committee should
conduct an exercise of going through the proposed administrative rules that have
been prepared. There should be a review of those rules in light of the American
Correctional Association (ACA) mandatory standards and a comparison with the
existing rules. The rules should represent the floor beneath which a detention
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center may not fall. It was believed that there may be rules that could be pared
down or consolidated and that some of the ACA language might be better than
current Department language. There may need to be additional rules to cover the
major life, health, safety, and other constitutional issues and to assist counties in
preventing major litigation. Information was shared that Bob Verdeyen, ACA
Policy and Standards Director, believes that the mandatory standards were not in
and of themselves sufficient and that if any of the ACA mandatory standards are
violated, then a facility should be closed down. As stated in the working group’s
definitions, compliance enforcement must be a necessary component of
licensing. If there is no enforcement of the rules, such as provisional licenses,
then what is the point of licensure? The Department of Public Health and Human
Services (DPHHS) health statutes may offer some examples of statutory
language for enforcement.

b. Once the new rules are completed, a similar exercise should be
conducted on the inspection tool to see if it can become more user-friendly to
deal with major issues without micromanaging a facility.

c. It was noted that the Montana Administrative Procedure Act (MAPA), in
2-4-305(3), MCA, requires a citation to the specific section or sections in the MCA
that the rule purports to implement. It was noted that the statutory language
guiding juvenile detention center licensing rules is sparse and that the
Department should identify areas that may be necessary to request additional
statutory language so that the Department has the appropriate authority and can
enforce the rules that it adopts.

d. There may be other problem areas that the Department may identify in
the above-recommended processes. If the problem areas are not able to be
solved by the Department through the MAPA process or are perhaps
inappropriate for the Department to address, then the Department should bring
those issues and any recommendations back to the attention of the Committee.

DEPARTMENT RESPONSE: a. The Department and the volunteer rules drafting
committee held 3 two-day meetings rewriting the proposed administrative rules
on juvenile detention licensing. The last meeting was held in Missoula on
September 21 and 22. The final product was sent to the Secretary of State’s
Office on October 13 for publication of notice of public hearing. The hearing will
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be held November 12, 1998 at 10:00 a.m. in the Department basement
conference room. Following the hearing there will be a comment period,
response to comments, and publication of the adoption of these rules.

The Committee began with a directive from the Legislative Oversight Committee
to take the old rules, the ACA mandatory standards for small juvenile detention
facilities, and comments by the Legislative Council regarding form and content,
as a basis upon which to redraft the detention licensing rules. The committee
combined these to produce a final document that was approved by all committee
members. Many portions of the old rules were excised because they were not
necessary or not enforceable. As rules were drafted, the Committee reviewed
each to ensure enforceability. Much of the language was replaced with the ACA
standards language. The ACA language was not sufficient to address all major
life, health, safety, and other issues, and so the ACA language was added to by
using some of the existing language in the rules, and by drafting new language in
many cases. For example, Mitzi Schwab of DPHHS drafted new language for
health safety issues. The rewritten rules also took into account changes in the
Youth Court Act from the last two legislative sessions.

b. The licensing inspection tool was streamlined during the rule rewriting
process. The licensing specialist is testing a revised inspection instrument which
is shorter, more clear, less onerous and more user-friendly. After final adoption
of the rules and comment from the state detention centers, this instrument may
receive a final revision.

c. The specific citation language showing implementation was updated in the
revised rules. Because of an oversight, the rule reviewer will be submitting,
pursuant to 2-4-305(8), additional citations for implementation of the rules in the
adoption notice.

d. There do not seem to be other problems. In the beginning of this process,
there were concerns about adequate representation from all areas of the state
and all areas of the juvenile justice system. The Committee structure addressed
that issue. The issue of “micro-managing” was addressed at length by the
Committee during the rule writing process. All detention facility administrators or
a representative were present at every meeting. On every issue, if there was not
a complete consensus with the group, a vote was taken, and the rules were
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revised in accordance with the majority vote. What one detention facility
perceived as micro-managing often was perceived as a helping partnership by
another. When those issues arose, a vote was always taken. Should problems
arise, the Department will immediately bring them to the attention of the
Committee.

2. FINDING: The Committee finds that there are unresolved issues as to whether
there may be a more appropriate agency or structure within which the county-
owned and operated juvenile detention facilities might be licensed.

RECOMMENDATION: The Committee recommends that the juvenile detention
center licensing, in specific, and the juvenile corrections funding, including
detention center funding, in general, be explored for more effective governance.
The functions of juvenile probation and juvenile parole should be explored as well.

DEPARTMENT RESPONSE: The Department would support the idea of an
examination of the functions of these respective areas.

E. Confidentiality and Juvenile Records

FINDING: The Committee finds that the migration of juvenile records from paper
documents in each judicial district to electronic records in the Department of
Public Health and Human Services Child and Adult Protective Services (CAPS)
system has raised the issue of how an agency "seals" electronic records and if
records are sealed, how program evaluation and analysis can be performed. (For
background, see “Department information systems and technology “ in Chapter
3)

RECOMMENDATIONS: The Committee recommends that legislation be enacted
to allow the electronic records in the CAPS system to be retained in the
management information system for research and program evaluation purposes,
with the name of the youth being disassociated from the offense and disposition
information and maintained separately. (See LC 224 in Drafts of Suggested
Legislation).

The Committee also recommends that the situation involving youth court records
and automation be monitored and when automation systems are in place, that the
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issue of juvenile records information system be addressed by the state agencies;
youth courts, including district court judges and juvenile probation officers; and
law enforcement. The issues that need to be thoroughly discussed include but
are not limited to the type of information maintained and by whom; with whom it
may be shared and for what purposes; the search for a method by which the
judicial districts, law enforcement agencies, and state agencies notify each other
of the existence of records; defining the responsibility for sealing or expungement
of records; the extent of information that may be shared and whether it may be
shared out-of-state; and the status of youth court proceedings as civil
proceedings and which information can rightfully be considered criminal justice
information.

DEPARTMENT RESPONSE: The Department wholeheartedly endorses this

recommendation.

Private Prisons and Programs

F. Alternatives to incarceration in a prison

1. FINDING: The Committee finds that a significant number of admissions to
prison are probation and parole violators. Currently, there are provisions and
funding to hold parole violators in jail as a sanction. As additional prison beds
come online in Montana, jail beds could be utilized for probation violators who
would otherwise be sent to prison for certain technical violations.

RECOMMENDATION: The Committee recommends that legislation be enacted
to allow certain probation violators to be held in jail as a sanction in lieu of entering
prison. The District Court Judge would need to allow jail as a special condition
and include it as a part of the court order. State responsibility for funding was
identified as an important element in the legislation, with a possibility to pursue
inmate contributions or reimbursement for jail costs. (Legislative draft was not
completed at the time of publication.)

DEPARTMENT RESPONSE: Department information indicates that 3 days is

optimal sanction for probation violators, and the Department has drafted
legislation to that effect. The cost is currently the county’s responsibility; any
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change making the state responsible would have to be addressed in House Bill 2
(the appropriations bill).

2. FINDING: The Committee finds that punishment for a fourth DUI offense is not
allowed in a private treatment program but must be served in a secure
correctional facility. Currently there are no long-term secure private treatment
facilities, but the Department has contracted a pilot project with the Butte
Prerelease Center, Connections Corrections, for a combined treatment and
correctional program that transitions offenders into traditional prerelease
programs. It appears that this alternative is well suited to a fourth DUI offender.
This proposal does not compromise additional federal funding through the
Transportation Equity Act for the 21st Century.

RECOMMENDATION: The committee recommends that there may be certain
cases where a fourth DUI offender may be better held accountable for their
actions in a treatment facility combined with a correctional program such as the
Intensive Supervision Program (ISP) or prerelease. These are intended as
additional beds and should not compete with offenders coming to the program
from prison.

DEPARTMENT RESPONSE: This can currently be accomplished within 61-8-
732 by a sentence to the county jail. or a sentence to pre-release.

3. FINDING: The Committee finds that Title 53, chapter 30, part 3, MCA, the
Community Corrections Act, allows local and tribal governments and private
entities to operate community corrections programs and allows a judge to
sentence an offender to such a program for up to 1 year with any remainder
served on probation. Section 53-1-202, MCA, authorizes the Department to
develop adult correctional services, defined as appropriate community-based
programs for the placement, supervision, and rehabilitation of adult felons who
meet the placement criteria.

RECOMMENDATIONS: The Committee recommends that the Department : (1)
be creative in exploring other alternatives, including restorative justice programs,
such as Delancey Street and Crossroads; (2) make permanent and expand the
Connections Corrections program to an additional prerelease center; (3)
increase the number of probation and parole officers and that the Legislature fund
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the additional officers; (4) explore a transition program from discharge for
reintegration into society; and (5) look to the private sector for development of
new programs.

DEPARTMENT RESPONSE: The Department has incorporated several
provisions of this recommendation into its Executive Budget Proposal and is
continually looking to the private sector for development of new programs,
especially in community corrections.

G. Private Prison Cost Comparison

FINDING: The Committee finds that making a comparison of true costs between
publicly operated and privately operated prisons is difficult and that the existing
budgeting and accounting system format contributes to this difficulty.

RECOMMENDATION: The Committee recommends that the Department make
adjustments necessary within their development of the new budgeting and
accounting system to make the comparison of costs simpler between the
correctional programs that they administer and the correctional programs that
they contract to the private sector by separating individual facility and program
costs.

DEPARTMENT RESPONSE: The Department is depending on the MTPRRIME
application software to greatly assist in the development of cost segmentation by
facility. However, due to the fact that some private providers that the Department
contracts with for services list a large portion of their underlying costs as
proprietary information, it may still be difficult to make cost comparisons due to
the unavailability of this information.

H. Ad Hoc Committee on Sentencing

1. FINDING: The Committee finds that the sentencing statutes are confusing and
that judges believe that their discretion has been limited by Department proposals
adopted by the Legislature, such as the limit on Department commitments to 5
years, the policy to only allow the Department to determine which inmates can be
placed in alternatives programs, and the limit on house arrest of 6 months.
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RECOMMENDATIONS: The Committee recommends that the Department invest
more time and energy into communications with the District Court Judges and
the members of the Board of Pardons and Parole to recognize their concerns
and to open up a dialogue within which each party can maintain its authority and
integrity. Establishing an effort towards developing a better understanding of the
problems and situations that each party is experiencing as a contributor to the
correctional system should be pursued with a goal of a better-coordinated
correctional system of common purpose.

The Committee also recommends that other options be explored, including:

a. Sentence directly to Department community corrections programs,
such as prerelease, intensive supervision, or boot camp. There is no intention to
remove local screening committees or boards’ ability to screen offenders for
acceptance into a community program. The voluntariness or appropriateness for
treatment can be administratively handled by probation and parole officers in a
presentence investigation recommendation.

b. Extend direct commitment to greater than 5 years (in essence to
extend parole after a certain program is completed).

c. Extend house arrest beyond 6 months.

DEPARTMENT RESPONSE: The Department has recently completed one-on-
one meetings with each of the District Court Judges and has actively participated
in the most recent judge’s conference, informing the group of the Department’s
upcoming legislative agenda and responding to a variety of questions. This
dialogue has proven extremely valuable for both parties, and the Department is
determined to take every opportunity to maintain and enhance communication in
this area. The Board of Pardons and Parole (Board) plays a pivotal role in
Montana’s correctional system and, through the Department’s Probation and
Parole officers, has daily contact with the line staff responsible for program
operation. Staff of the Board served on a variety of departmental task forces and
major policy directives either proposed or undertaken by the Department are
always analyzed for potential Board impact. While there is already considerable
dialogue occurring between the two entities, in this instance, more is better.

Judges currently have the ability to directly place an offender in prerelease,
pursuant to 46-18-201(1)(a)(ix), MCA. The Department, pursuant to the dialogue
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it had at the Judge’s conference, is proposing legislation to add a direct commit to
the boot camp.

The Department has submitted legislation to provide unlimited direct commitment
to the Department, as a result of the Judge’s Conference.

House arrest is a judicially ordered alternative to incarceration. If a judge orders
house arrest, the Department merely supervises for the length of time the judge
orders. Perhaps this change could be best pursued by the Committee.

2. FINDING: The Committee finds that Title 46, chapter 18, MCA, which provides
for sentencing and judgment within criminal procedure, is confusing and rife with
cross-references and internal references.

RECOMMENDATION: The Committee recommends that a bill to amend Title 46,
chapter 18, MCA, be drafted to make nonsubstantive changes to clarify and
streamline statutes, to eliminate contradictions and excessive internal references,
and to amend areas in which statutory references and current practices differ
regarding criminal sentencing and procedure. The draft should be distributed to
the County Attorneys Association and to the District Court Judges for comment to
determine whether to pursue the legislation next session (1999) or to recommend
it to the next interim’s oversight committee for further consideration. (See LC7777
in Drafts of Suggested Legislation).

DEPARTMENT RESPONSE: The Department sincerely appreciates the
Committee’s efforts in this area and would support these worthwhile changes.
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CHAPTER 3
CORRECTIONAL ISSUES REFERENCE GUIDE

The organization of the Reference Guide is by topic area: Correctional Standards,
Population Projections, Juvenile Issues, Private Prison and Program Issues, and
Department Issues. Exhibit numbers are given in parentheses to guide the
reader in accessing relevant committee materials. All exhibits are filed in the
Committee files, by meeting date. The Legislative Services Division may be
contacted for further information.

Correctional Standards

One of the issues assigned to the Committee was House Joint Resolution No. 19
(Appendix A). The resolution required:

(1) that an appropriate interim committee be assigned to study and to
make recommendations for minimum standards for correctional facilities,
including county jails, state prisons, regional prison facilities, and juvenile
detention facilities and for private facilities if authorized by law.

(2) that the committee review legislation from past legislative sessions
and any standards that may have been developed in the past by any state or
federal agency or private organization, including the standards developed by the
Montana Sheriffs and Peace Officers Association and the Montana Association of
Counties and current state and local building codes.

(3) that the committee review state, local, and federal law and
regulations, current state and local building codes, and court decisions that have
a bearing on the development of minimum standards for correctional facilities.

(4) that the committee review methods by which to ensure compliance
with minimum statewide standards and current state and local building codes,
review any impediments to agencies in complying with those codes and
minimum standards, and make recommendations accordingly.

(5) that the minimum standards include the minimal services that must be
provided to fulfill constitutional mandates.

(6) that the minimum standards be set in a manner that provides for public
safety, crime prevention, and reformation and punishment of offenders and that
complies with current state and local building codes.
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(7) that the committee be authorized to secure information or assistance
of any type from any governmental agency, board, or commission or from any
independent organization. Any state agency, board, or commission shall supply
information upon request of the committee.

(8) that the Committee submit to the 56th legislature a report of its findings
and conclusions and include a complete set of proposed minimum standards and
copies of proposed legislation.

Staff prepared a report entitled, "Correctional Standards and Limitations on
Confinement" in June 1998 that provided a history of standards in Montana; a
discussion of the legal issues regarding correctional standards and the conditions
of confinement; state, local, and federal laws and regulations; state and local
building codes; and a discussion of the status of standards of the various
correctional facilities across the state.

A proposed set of minimum adult detention standards, juvenile detention licensing
standards, American Correctional Association standards, and other resources

are listed in the bibliography and are available in the Legislative Library.

Detention Center (Jail) Standards

The Committee formed a Jail Standards Subcommittee and assigned its
members to work with a group composed of representatives from the Montana
Sheriffs and Peace Officers Association, Montana Association of Counties,
Montana Board of Crime Control, and the Department of Public Health and
Human Services. The working group met regularly across the state and reported
at each full Committee meeting. Staff and members of the Jail Standards
Subcommittee attended the working group regularly. The working group received
a grant and technical support from the National Institute of Corrections that
assisted the participants in choosing a new direction. The technical assistance
inspired a decision that the basic standards should be mandatory and provide
basic life, health, safety, and other constitutional protections. The standards and
procedures should be compliance-oriented and all efforts should be made in the
process toward developing plans to assist counties in coming into compliance.
Enforcement of the standards would be delayed in order for counties’ facilities to
be inspected and to get a baseline understanding of what would be necessary in
their counties to achieve compliance and to develop plans for the future. Some
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counties would need to make decisions on capital construction, whereas other
counties may need only to develop policies and procedures. Many of the
standards are policy and procedure-oriented and not bricks-and-mortar oriented.

The working group developed a set of mandatory standards from the existing
voluntary standards and by referencing American Correctional Association
standards for the operation of detention centers and holding facilities across the
state. As the standards were being developed, an inspection process and
reporting system were also developed. Decisions had to be made about where in
state government this program would be administered. Since the Montana Board
of Crime Control (Board) works regularly with counties and law enforcement
agencies, it was selected. The working group agreed that standards should be
handled through administrative rule rather than in statute. Rulemaking authority
would be needed for the Board. The staff at the Board is limited, and therefore, a
structure for inspection and enforcement needed to be determined. It was
decided that the administration and jail inspection process could be a contracted
service. Jail inspectors would actually be sheriffs and other law enforcement
personnel who would be trained by the Montana Law Enforcement Academy and
would be contracted to perform inspections around the state. Captain O’Hara,
leader of the working group, reported at the May 1, 1998, meeting that he had
conducted a test inspection of four jails and found that many of the issues
revolved around lack of policies, or lack of knowledge regarding policies and what
they mean, rather than the size of jail or the bricks-and-mortar. The Montana
Association of Counties (MACo0) has expressed an interest in pursuing the
contract because of its related interest in the liability of counties. MACo is the
self-insurer of many of the counties and could assist in compliance by dovetailing
their insurance coverage requirements with compliance with the mandatory
standards.

A summary was presented to the Committee and the Committee authorized
legislation to be prepared for review. Legislation and an estimated budget was
prepared. The Committee recommended that the legislation be introduced with a
$200,000 appropriation to the Board from the general fund for administration of
the program. (See Appendices for the report and budget and see Suggested
Legislation.)
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Juvenile Detention Licensing Standards

The Department inherited the licensing of juvenile detention centers during the
1995 reorganization when juvenile corrections was transferred from the
Department of Family Services to the Department. Juvenile detention facilities
are owned and operated by county governments and are used primarily to house
preadjudicated juvenile offenders under the jurisdiction of the Youth Court Act. A
1997 change in law allows for limited postadjudication placement.

After reorganization, the Department had convened a task force to work on the
administrative rules regarding juvenile detention center licensing. Following that
effort and in the administrative rulemaking process, problems with the
administrative rules were identified by Legislative Services Division legal review
and members of the public raised additional issues before the Juvenile Issues
Subcommittee. The Subcommittee appointed an Advisory Committee on
Juvenile Detention Standards and Administrative Rules.

The Advisory Committee met May 21, 1998, and expressed that previous task
forces had worked long and hard on juvenile detention standards and rules and
that work should not be abandoned. The Advisory Committee began with defining
terms to ensure that common understandings were held regarding each term. It
was agreed that there should be different standards for short-term and long-term
facilities. The Advisory Committee developed four basic recommendations for
how the Department’s Administrative Rules Drafting Committee should proceed
and identified some basic problem areas that existed in the most recent proposed
administrative rules. The Advisory Committee submitted a report to the
Department.

The Department continued the Advisory Committee with a limited modification in
membership. The Department’s Task Force continued to meet throughout the
remainder of the interim and completed their work in September 1998. The
Department filed a Notice on Proposed Adoption of New Rules with the Secretary
of State on October 13, 1998 and intends to adopt the rules by December 1998
(see Department Response to the Committee’s Findings and Recommendations
in Chapter 2).
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Population Projections

Inmate Cost Per Day (Per Diem) and Legislative Budget Document

The Populations and Projections Subcommittee pursued the determination of
actual costs per day for incarcerating inmates in state facilities so that a figure
could be used for budget purposes and for comparison to costs at private
facilities, instate or out-of-state. In an October 1, 1997, response to a legislative
request by Representative McGee, the Legislative Audit Division (see
Bibliography) summarized information from Department personnel and other
legislative agencies regarding the methodology for determining cost per day and
identified other factors that could be considered when evaluating or comparing
per diem rates between the Montana State Prison and other correctional facilities.

Staff from the Department, the Legislative Services Division, the Legislative Audit
Division, the Legislative Fiscal Division, and the Governor’s Office of Budget and
Program Planning met to agree on a methodology for calculating these costs and
a timetable and process for determining these costs. In a letter from the
Department, it was agreed that in September prior to a legislative session, the
Department would prepare cost figures covering all costs to administer prisons,
based on the Governor’s budget. The numbers would be reviewed by the
Legislative Fiscal Analyst's Office and be available for use during the legislative
session. The Legislative Fiscal Division will incorporate the information into the
budget book published for the legislative session (Exhibit # 7, January 23, 1998).

In order to research the factors involved in comparing costs of a state-operated
prison to costs of contracting with a private prison, Legislative Services Division
staff prepared a research report entitled, "Cost Comparisons Between State and
Private Correctional Facilities: Apples to Apples?" in February 1998. This report
discusses some of the caveats to comparing cost figures within a state, between
states, and between private and public facilities. Within the report is a table of
correctional factors and a table of business factors that affect cost comparisons
between state and private prisons. Correctional factors include the size of the
facility, programs, inmate types, and use of force, discipline, and release
decisions. Business factors include location, administrative process, taxes, type
of construction, level of investment risk, historical limitations, right of refusal,
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insurance, liability and standards, supply and demand, percentage of capacity,
regulation, and administrative costs. The Committee inquiry has resulted in
additional information that will make the comparisons more useful and the
research report is available for others who wish more information.

In conjunction with an interest in cost per day figures, the Population and
Projections Subcommittee was interested in a budget document that related
population figures more directly to budgets. The Department’s Corrections
Population Management Plan is based on fiscal yearend correctional facility
populations. The population figure needed for analyzing a cost per day for
inmates is an average daily population (ADP) which averages the population of
the facilities over the course of a year. Whereas fiscal yearend data give the
population count for a day certain, an agency could not budget that figure
accurately for every day of a fiscal year; therefore, an average gives the best
budget estimate figure. The Department must manage a correctional population
for the highest number expected, but the costs are averaged over an entire year
(Exhibit # 6, January 23, 1998).

The Committee recommended that this Legislative Budget Document be
prepared, based on the Governor’s budget, for the adult male, adult female, and
juvenile populations. It will contain tables of the average daily populations for each
category of the institutional population, the cost per inmate day that ties to House
Bill No. 2 (general appropriations bill) but does not include major medical,
department administration, and debt services expenses. The table contains
annual costs with figures for the current and next bienniums in each table (Exhibit
#1, September 12, 1998).

Although all of the costs are not included in the cost per day in this document, it
will tie directly to costs that show up in House Bill No. 2 and there will be a section
in the budget book dedicated to illustrating all of the costs, including those in
House Bill No. 2 and those in other appropriations such as major medical,
department administration, and debt service expenses. There are limitations to
the use of this form. Changes in cost per day from year to year reflect not only
inflation, but also costs for improvements authorized by past Legislatures. Thus,
comparisons are only as good as the understanding of what costs are included in
each institution’s costs, and a one page document creates and nearly guarantees
the potential for oversimplification.
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The Committee made the use of a cost per day methodology document and a
legislative budget document a formal recommendation.

Juvenile Issues

Support of requests for federal grants for tribal juvenile detention

At the June 19, 1998, meeting, the Committee endorsed a letter of support for
each of the Blackfeet, Fort Peck, and Northern Cheyenne Indian Reservations’
applications for federal grant money for juvenile detention facilities in Indian
Country (Exhibit # 9 , June 19, 1998).

Juvenile Justice Accountability Incentive Block Grant

A federal Juvenile Accountability Incentive Block Grants program was brought to
the attention of the Committee. In order to qualify for the program, the state had
to certify that it was actively considering certain accountability based sanctions
for violent and repeat juvenile offenders. The Committee sent a letter to Governor
Marc Racicot to assist in certifying to the U.S. Attorney General that Montana
would qualify for the program (Exhibit #10, March 6, 1998). The issues that the
Committee actively considered were the Extended Jurisdiction Prosecution Act
and confidentiality and juvenile records. The Committee certified that there were
graduated sanctions provisions in the Youth Court Act, and the Committee did not
endorse a proposal by the Montana Juvenile Probation Officers Association to
repeal provisions from the act unless substitute language that maintained
accountability was suggested.

Extended Jurisdiction Prosecution Act (EJPA)

The EJPA was enacted in 1995 (House Bill No. 380, Ch. 438) to provide that for
certain youth under the Youth Court’s jurisdiction, the Youth Court could impose
an adult criminal sentence that is stayed on certain conditions, including a Youth
Court disposition. If a youth violates a condition of the stay, including the Youth
Court disposition, the youth’s case is transferred to District Court for imposition of
the adult sentence.

Vi



The Montana Supreme Court ruled the EJPA (including the 1997 Legislative
changes) unconstitutional on the grounds that it violates the Montana Constitution
at Article 11, Section 4 (equal protection) and Article Il, Section 15 (rights of
minors). Since 41-5-208, MCA, was enacted at the same time and has many of
the same legal issues, the Juvenile Issues Subcommittee recommended repeal
of the EJPA and 41-5-208, MCA.

The Committee did not take any action on the Subcommittee proposal to repeal
the EJPA and 41-5-208, MCA, as other proposals by the Department were still

being formulated.

Confidentiality and Juvenile Records

Representative Bergsagel brought to the Subcommittee a concern regarding a
directive to juvenile probation officers to purge their files for juveniles whose
supervision had been completed for 3 years. Section 41-5-216, MCA, provides
for physically sealing records 3 years after supervision ends and upon physically
sealing, other agencies that have in their possession copies of these records
must seal or destroy the copies of the records.

The statutes are silent on much of the process by which this happens but with
the incorporation of the Juvenile Probation Information System (JPIS) into the
Child and Adult Protective Services (CAPS) system, the information is now
maintained in an electronic form and integrated into files for youth that are under
the child protective system of the Department of Public Health and Human
Services (DPHHS). Some of these youth are in both systems at different times,
and those who are in only the juvenile corrections system have their information
entered for purposes of out-of-home placement and payment by the Department.

The concern was that records that might be useful for program evaluation and
research would be destroyed and the information not be available to determine
what programs or services might be most effective and therefore most cost-
effective. Rep. Bergsagel expressed that when legislators are dealing with the
very private and sensitive nature of families, strong evidence is needed that
programs are effective before that privacy is breached, and the Legislature’s
interest is to invest dollars in the most successful programs and services.
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The Juvenile Issues Subcommittee recommended legislation so that the offense
and disposition information that is placed in the CAPS system be disassociated
from the name and remaining information in the CAPS system and that the
information only be used for research and program evaluation. There was great
concern that this information needs to be sealed or disassociated from the
youth’s name so that the information does not compromise the youth’s ability to
get out of the system and become a productive citizen.

Another records-related issue raised by the Committee concerned the ability of
law enforcement to access and share records on youth who, at the more serious
end of the juvenile system, are committing felonies, especially violent or sexual
offenses. The technology and systems for this sharing of records are just being
developed. The Committee expressed their feeling that youth deserve a second
chance. For the majority of youth who do not continue in the criminal justice
system, the Committee expressed concern that if this information were shared
nationwide, there would be future ramifications. Consequently, they declined to
authorize any further sharing of records or development of systems to do so.
Some members expressed that it was an issue that may be more timely raised
when the actual information management systems are in place and at that time,
based on the capabilities of the systems, the discussion should be held. The
discussion must include whether all records of youth who are in Youth Court or
only those at the serious end of the juvenile justice system, without having been
transferred to the adult system, should be shared. One issue is whether the
youth have received all of the protections of the adult criminal justice system so
as to make the information equivalent to adult criminal records and whether or not
the juvenile justice information is, in fact, criminal justice information when the
Youth Court is still essentially a civil process.

Montana Juvenile Probation Officers Association

Representative Bergsagel, Representative McGee, and others invited the
Montana Juvenile Probation Officers Association (MJPOA) to bring forward their
ideas for changes necessary in the Youth Court Act. The MJPOA reported their
recommendations to Representative Bergsagel on July 31, 1998. The
Committee received a copy of the letter on August 20, 1998.

Excerpts from the July 31, 1998 letter:
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Position 1. The Association recommends that Youth Court Act
language limiting consent adjustments and decrees revert back to
the provisions in place prior to the changes made during the last
legislative session. This reversion will restore probation officers’
ability through formal court and informal proceedings to ensure
prompt youth accountability for offences and protect the
community. It will also eliminate the "3-misdemeanor
requirement.”

Position 2. The Association recommends clarification of the Youth
In Need of Intervention statute to specify that a youth with previous
involvement with DPHHS be referred back to DPHHS for
continuation of services. We are also recommending an
amendment to ensure that 6 months of counseling/intervention
with the youth’s parents, foster parents, physical custodial or
guardian for mediation, resolution and control of the youth’s
behavior is attempted prior to Youth Court intervention. It is
recommended that financial resources from private, Insurance,
Montana Community Partners, DPHHS and Department of
Corrections sources be employed during this 6-month period.

Position 3. The MJPOA recommends that alternatives to the
present Mental Health Managed Care be developed to ensure that
mentally ill youth do not default into the juvenile justice system due
to improperly defined and/or implemented eligibility requirements
and other MHMC program batrriers.

The Committee was unsure of the extent of the problems statewide and did not
take any action on behalf of the Association, but Representative Bergsagel asked
them to work on some additional proposals to accomplish their goals. Regarding
Position 1, the Committee was not willing to simply repeal the language that was
intended to provide a certain level of graduated sanctions to hold youth
accountable, without some substitute language that ensures a level of
accountability. Language was suggested that youth who have three
misdemeanors must come before the judge for review of the disposition without a
formal petition, or if a formal petition has been filed to clarify that the disposition
could still result in a consent decree.
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Regarding Position 2, the Committee was reluctant to dictate solutions because
of other efforts in local jurisdictions and other state agencies.

Regarding Position 3, because of the uncertainty of the status of the managed
care contract for public mental health services, the Committee did not address

this issue.

Private Prisons and Programs

Offenses counted towards felony fourth or subsequent offense of Driving Under
the Influence (DUI)

Fourth DUI statutes were amended in 1995 to make a fourth or subsequent DUI
offense a felony providing for up to a 10-year prison sentence. In 1997, because
of a great influx in prison population, the sentence was amended to a fixed 6- to
13-month correctional sentence (prison or other secure correctional facility or
program). This change to a felony status impacted the interpretation of
calculating past offenses toward the fourth DUI.

John Paulson, Assistant Attorney General for the Montana Department of Justice,
presented the Committee information about how DUI offenses are counted
towards a fourth DUI offense. Any DUI conviction that occurred prior to October
1, 1989, and was followed by 5 years without another DUI conviction would be
deemed expunged (obliteration of any trace of information) from a person’s
driving record at the Department of Justice’s Motor Vehicles Division. A
defendant may also challenge an earlier conviction if the defendant can show that
the defendant was not advised of right to counsel, or did not waive their right to
counsel, and went forward without the assistance of an attorney. If the state
cannot counter the evidence, the earlier DUI conviction cannot be used to
enhance the punishment for a subsequent DUI conviction.

House Bill No. 83 and the private prison issue

The 1997 Legislature passed House Bill No. 83 (Ch. 511) allowing for the
regulation of private correctional facilities and providing that the Department
pursue a request for proposals for a private prison facility in Montana.
Administrative rules for siting and construction standards of private correctional
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facilities in Montana and the rules timetable were presented to the Committee in
October 1997 (Exhibit # 19, # 20 October 3, 1997). A request for proposals was
issued, and seven companies responded with an intent to propose. All seven
companies attended a December 15, 1997, pre-proposal conference in
December 1997 (Exhibit # 11, January 23, 1998).

At the May 1, 1998, meeting, the Committee received an update by the
Department on a lawsuit brought by the Great Falls Tribune regarding whether the
Department’s review of the request for proposals for a private prison should be an
open public process. The Department contended that its closed process was
following statute. The Montana Supreme Court issued a temporary injunction that
halted the process temporarily. The Supreme Court found that the statutes
providing for the closed process were unconstitutional and allowed public access
to request for proposal documents and ranking procedures. The delay did not
hinder the process.

The process was also delayed by controversy over a potential ballot issue by
Toole County citizens and its possibility of halting the process entirely.

Opponents sought a temporary restraining order against the project, but that
order was not granted. House Bill No. 83 required public approval of any site, and
although the Toole County Commissioners approved the site in Shelby, certain
citizens worked to have the issue placed on the November 3, 1998 ballot. The
referendum effort had the potential to halt the procedure altogether. Judge Honzel
ruled that if the referendum qualified for the November ballot, it would suspend the
2-1 vote taken by the Toole County Commission in February of 1998. If the voters
turned it down, the Department could not issue a license to the corporation,
therefore halting the process. Ultimately, the referendum did not qualify for the
November ballot.

At the August 20, 1998, meeting, Mike Wingard of the Legislative Audit Division
presented the Committee with information regarding the review of the contract
award procedure as required in House Bill No. 83 (Exhibit 18, August 20, 1998).
He also presented information regarding the review of the Department contracts
of 10-year duration or more with private, nonprofit corporations which operated
prerelease centers (Exhibit # 19, August 20, 1998).
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The Department awarded the private prison contract to Corrections Corporation
of America on July 22, 1998, and groundbreaking took place in August 1998. The
facility, Crossroads Correctional Facility, will be sited in Shelby and will house
500 minimum through close security inmates with a target date initially planned
for September 1999. The prison is able to expand in 250-bed increments and the
core facility is being built to eventually accommodate 1,500 inmates.

Nonstate facility placement of Montana prison inmates

At the early stages of the interim, the Committee, with public input, spent time
examining the conditions that the Montana inmates were subject to at a Bobby
Ross Group-operated facility, the Dickens County Jail in Spur, Texas. The
Department ended its relationship with the Bobby Ross Group, and all inmates
were removed by December 10, 1997. Of those inmates, 91 were moved to a
Correctional Corporations of American facility in Arizona, 102 inmates to Mason,
Tennessee, 66 r